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OPINION OF THE COURT

IN THE MATTER OF THE ADOPTIONOF A CHILD BY
MG
Superior Court of New Jersey: Monmooth County
Chancery Division— Family Part
DOCKET NO. FA-13-97-02C

This matter comes before the court by way of a complaint for adoption of the
minor child, VM dateof birth__ . NM, V's
biologica father,filed a complaint for custody of V on or about 12/23/01 under
docket # FD-13-1076-01C. Mr. M a0 filed a natice of motion for custody
returnableon 1/4/02, and across-motion wasfiled and served upon NM
by M G, the child's stepfather. Mr. G filed a complaint for adoption
wherein he sought the terminationof NM's parentd rightsof the child,
V, and granting the adoption of the child, V, by hmand the changeof the
child's surname to G. The two cases were consolidated under the FA-13-97-02C
docket number and the court tried the mat t er on February 19, 20and 21, Mach 5, 6, 7
and 12,2003.

Virtudly undisouted ar e the following facts:

N M was married to Con May 14, 1988. Mr. M
isthe biologicd father of the minor child, V, who was born on March 18,1990, ad
he C and V resided together until their sgparation in or about early 1995.
Mr. M and Cdivorced on March 19, 1997. Rursuant to the Judgment of

Divorce, C was awarded physica custody of V, axd, NM



was awarded visitation on aternating weekends as follows. from Friday through Sunday,
and Saturdaysfrom 1000 am. until 1000 pm  They aso dternated holidays including
Father's Day and the Father's birthday. Thelast timethat Mr. M saw or visted
with his daughter was on April 25, 1998, the date that V recaved First Holy
Communion. On said date, Mr. M gppearedat the church, spoketo V and
then left. Thisvigt lasted gpoproximately 15 minutes.

Mr. M paid child support, dbeit sonewhat sporadicdly, in the amount
of $125 per wesk until the death of C. Theresfter, he stopped making any support
paymentsand has not mede any further paymentsto date.

CM married M G on March 21, 1997. Mr. G was
first introduced to V when he and C beganto date. AtthstimeV was
five years old. When V was seven years old Mr. G and C married.
V hes resded with Mr. G since Augud, 1996 to the present time. C
suffered from lupus.  After having been in remission for some period of time, she had
been cleared by her physicianto have a child. However, 28 weeks into her pregnancy
C developed bresthing problems as a result of developing pneumonia She
ddivered the child, N, without incident; however, she developed complicationsand
severd vedks later, on November 27,2001, sheexpired. After thedeathof C, Mr.
M filed his complaint for custody and Mr. G filed his complaint for
adoption.

At trid, severa witnessestestified includingM G; NT,

CG's aunt; Dr. AA, the court-gppointed psychologist; LM,



Mr. M's live-in fiances BM, Egg., the court-gppointed guardianad
litemof V;and Dr. Monte Weingen.

Mr. Gtedtified as to hisreationship with the minor child, V. Hetestified
that he has in effect been V's fathe for the last severd years, that he and V
have a wonderful reationship, and that they do a number of things together. Mr. G
stated that he, his daughter N (V's hdf sister) and V area family  unit
which is fullyintegrated and that dl through theillnessand death of C, they have
acted as such. C's death has"'hit" V hard and she continuesto agj ust to this
magor shock as he (G) does. The two of them and N have come together to
support one another. Mr. G further tedtified that V hes been completdy
accepted into his extended fam |y and that his sblings are thought of by V as her
"aunt” and "und€’, and hi s parents as"'grandmaand grandpa. Mr. G stated that for
the last six and one-hdf years, he and V have lived together and have becone, for
dl intentsand purposes, father and daughter.

NT tedtified that she is C's aunt and that C and
V moved in with her when C separated fromMr. M. C and
V lived with Ms. T until Augugt 1996, at whichtime they moved in with
Mr. G. Ms T furthertedtified that her house vgs a point of pick-up and
drop-off for vigtation between Mr. M and V. She described an incident
between C and NM in which police intervention vés required.
She dso tedtified as to the fact that Mr. M did not show up for vigtation on
many occasionsand that V would wait for him by the front window. WhileV

would get upset inthe beginning becauseMr. M did not show up, after a period



of time, shedid not care anymorewhen Mr. M did nat show for his scheduled
vigtation. Ms T further tedtified that C contracted pneumonia and her

kidneys failed subsequent to the birth of N and that is what ultimately led to her
deeth.

Dr. A A, the court-gppointed expert, was directed by the court to
evaduate the impact of aterminationof the naturd father's parentd rightson V, as
well as to conduct a bet interests andyss. Dr. A was further required to
evduate the issue of custody of V, as between her biologica father, Mr.
M, and her stepfather, Mr. G, with whom she currently resdes.

Dr. A tedtified that V knows tha Mr. M is her biologica
father. V has anxieties and is scared about the thought of living with Mr.
M and leaving Mr. G's home  the home that she knows and in which she
hes lived for the last severd years with her mother and stepfather. This home holds for
V many memories of her deceased mother and her remaining family her Sder,
N, and her stepfather, Mr. G. V percevesMr. G as holding the group
together and kesgping her mother's memory dive. According to Dr. A, V
spendstime looking at her mother's picturesaround the house. Her sster N looks
exactly likethe baby picture of her mother. V likesto put on her mother's makeup
and remember her. V isafraid of losngdl of this and other comforts, dl of which
ispart of her concern regarding having anything to do with Mr. M inthe future
Also entwined inthi s thought processislosngMr. Gand her sister N if shehas

contact withMr. M.



Dr. A tedtified that it would not be in V's bet interests
psychologicaly to not work out her relationship with her biologica father, Mr.
M. If Mr. M's rights are terminated some of the incentive to work
out her rdaionship with him will be logt and that would not be good for V in the
long run.? Dr. A further testified that t he specific harmto V by termination
of parentd rightsisin terms of dedling with her fedingsregarding Mr. M asa
pat of V. He isa part of her psychologicadly and to cut that out would adversdy
affect he! Dr. A dso tedtified that from a psychologica point of view, issues
that affect termination of parenta rights include whether the child ever knew the
biologica parent, how old the child was, did the parent and childever have ardationship,
etc.! Dr. A conduded that it would not be in V's begt interest for her
biologicd father, Mr. M's parentd rightsto be terminated.

BM Egq., the court-gppointed guardian ad litem for V, tetified
asto the investigation she conducted, the number of individuasshe interviewed and her
in-depth discussonswith both V and her sepfather, Mr. G. Ms M ds0
discussed the nature of the relationship between Mr. G, Mr. M and V,
the nature of the rdationship between Mr. G's and Mr. M's family and
V, aswdl as the nature of the relationship between Mr. M and V.

Ms. M concdluded that Mr. M has been absent fromthe child's lifefor an
extended period of time and that Mr. G has assumed the roll of her father for all

intentsand purposes for t he past five plus years. During this period of time, V has

' SeeT. page33, lines 18-23.

2 SeeT. page33& 3, lines24-1.

’ SeeT. page34 & 35, line 18.

* See. T. pages39 & 40, line24toL i e7.



not heard or seen fromher natural faher. Additiondly, V has suffered a mgor loss

of enormous proportion with the deeth of her mother and now faces what she percelvesas
the red possbility of bang removed or taken awvay fromthe family, home, friends, and
school that she lovesand to which she hasgrown accustomed. V doesnot wantth's

to happen. She expressesa srong view that she wants to stay with Mr. G and her
baby sister and wishesto continueto grow up with the friendst hat live closeto her. That
having been sad, V understands that Mr. M is hea father and
notwithstanding his recent absence from her life she respectsthat fact. Ms M dso
concluded in her report that V was willing to have some contact with Mr.

M but only after she has become totally accepting of theidea Ms M, as

the guardian a litem, concluded that Mr. M's parentd rights should not be
terminated but that condstent with V's wishes Mr. G should remain V's

custodian In the end andyss, Ms. M concluded that given the child's current
circumstance it would truly bein V's begt interest to maintain dl of her family ties
including her baby sgter, M G and his family, her maternd grandparents and
family and Mr. M ad his family.

L M, Mr. M's fiancée, testifiedthet she and he children resde
with Mr. M ad further she described ther life together. She a0 tedtified to
the fact that Mr. M getsdong well with her childrenand that sheand V
had a great rdaionship. Ms M dso tedtified about the vigtation bet ween Mr.
M, V and hersdf: She tedtified as to the thingsthat they did together
during the visitation. She stated that the visitation between V and her dad wasfine

and that they dl got dong well together.



Dr. Monte Weingein testified on behaf of Mr. M. Dr. Wendenisa
family therapist, a nationdly certified psychologist, ad a licensed family thergpist in
three states induding Georgia, Horida and North Carolina.  He has been qudlified to
testify as an expert in many cases around the county and within New Jarssy. Dr.
Weingtein did not interview V or Mr. G, but did spend time interviewing and
testing Mr. M. He administered and interpreted the MMP-2 and MCMI-IIL?
He further consulted with Mr. M's psychiarist, Dr. TP. Dr.
Weingein testified as to his opinion concerning Mr. M's current mentd ete.
He stated that Mr. M as nat psychatic but rather neurctic. He further testified
that M had narcissgtic persondity traits and obsessve-compulsvetraits. He
testified that M was not open about himsdf and had adistinct tendency toward
avoiding self-disclosure.® Dr. Wenseinaso testifiedthet Mr. M was suffering
from what he referred to as"parentd dienation’ which isthe systematic and methodical
remova of the parent from the child's life.” Dr. Weinstein further testified thet it wasnot
in the best interest of the child and would be harmful to the childs development not to
dlow this situation to be resolved through some form of unification betweenthe
biologica father and the child. Failure to do so would be detrimental and can be
devadtating to the child. Thisisso because the child now incorporatesin her psyche that
which is not necessarily true and even if it were true, incorpording ths negativity
(perceived, red or imagined) creates conflict and separation anxiety. Breaking down a

parent role mode could have a devadtating counterproductive effect on the child.®

* Se T1, page46 and 47, lines 18t hrough 1.

® Se T. page 88, lines20-25. e also Page of the Transri 1, line 1-25.
7 Se T. page62, lines20-2, and page2l line 1.

¥Se T. page 64, line9-25 and page 65, line 12-23.



Accordingto Dr. Weingteinterminating the parenta rightsof Mr. M would not
be inthe best interest of the child.
Additiondly, the court interviewed V on two separate occasons. V
a0 wrote a letter to the court expressing her views 'V told the court that she did
not want to haveto go and livewith her biologicd father nor did she want to haveto vist
with himor see him.

N.J.S.A. 9:3-46(a) providesin part:

In acontest between a person who isentitled to notice pursuant to

section9of P L 1977, c. 367 (C.9:3-45) objecting to the adoption

and the prospectiveadoptive parent, the tandard shall be the

best interest of the child. The best interest of achild

requiresthat a parent affirmatively assumethe duties encompassed
by therole of bei ng a parent, In determining whether a

parent has affirmatively assumed the dutiesof parent, the court

shdl consder but isnot limited to consderation of

the fulfillment of financia obligationsfor the birth and

care of the child, demonstration of continued interest

inthe child, demongdtration of agenuineeffort to

maintain communicationwith the child, and demondration

of the establishment and maintenanceof a place of importance
inthechild's life.

The specified periods of limitationset forthinthe satuteat NJSA.  9:3-46a(1) &
(2) do not gpply in this case since the child has lived with the birth mother snce the
child's birth. Hence, the periodsof limitation do not goply and the proceedingsin such a
case initidly turn not on the determination of the failure or inability of the objecting
parent but onthe best interest of the child.’

In consdering the termination of parentd rights in adoption proceedings, the
court should consider whether the objecting birth parent has affirmatively assumed the

? See|n Re Adoption of Children by GPB. Jr, 161 N.J. 396,410 (1999).



duties of a parent. The court may dso consder other factorsin determining the child's
best interest and in considering those factors, the court should avoid a comparative
andlysisof birth parent with adoptiveparent.'®

When a child is of a sufficient age and capacity to reason 0 as to form an
intelligent preference as to the custody that child's wishes and desiresshall be solicited
by the court and given due weight. !

It isthe burden of the party seeking to terminate parenta rightsto demondrate by
clear and convincing evidence that the termination of parentd rightsisin the child's best
interest.”> Thus, the question for this court to decide is whether Mr. M's
parentd rightsshould be terminated in the best interestsof the child, V.

Mr. M ves married to C on May 14, 1983. Ther daughter,
V,wasbonon__ . They dl lived together until 1995 when the
Msseparated and ultimately divorced in March 1997. There is no evidence to
indicatethat Mr. M did not do dl the things that anyfather doeswiththe newly
born V, including providing for the birthand care of the childand the mother. Itis
undisputed that he provided for V while the parties continued to live together and
thereafter until the divorce.  After this, Mr. M's involvement with V
becane sporadicand declining until he finally stopped seei ng V atogether in April
1998. He has not mede a serious attempt to seethe child sncethat time. Thereis no
testimony to indicate that Mr. M did not assume and paformdl| of the duties

encompassed by h's role of father during the years prior to the divorce from the time

1°1d at 413.

TSee NJ. SA 9:24.

2 See i ild b .P., 308 \.J. Super 376 (1998). Seealso Barron v.
Barron, 184 N.J.Super. 297 (1982).



V was born and while she grew until shewas 7 yearsold. It isonly during the years
after the divorce wes finalized and C married Mr. G that hisinvolvement with
the child became sporadic | eading to Mr. M not seeing the child or contacting
her at dl during the past 5 years. Mr. M has, however, continued to provide
support to the child financialy abeit sporadicaly over the last 5 years. Asdtated above,
bot h the court-gppointed psychologist and the guardian ad litem concluded thet it would
pot bein the best interest of V to terminate Mr. M's parentd rightssince
she has had sufficient contact with him to know that he is her biological father. V
has memories of her biologica father which include negative fedings towards him for
reasons she has nat explored or dedlt with in a meaningful way. V should dedl with
her fedings concerning Mr. M and his recent rgection of her particularly in
light of the prematuredeath of her mother."® It should be noted that the issue of adoption
or terminationof Mr. M's parentd rightsdid not becomean issue until after her
mothe’'s demise. Thiswastriggered by Mr. M'sfiling of a custody complaint
after CG's death. In response to ths filing, Mr. G filed for adoption of
V. Giventhat V did not have meaningful contact with Mr, M & the
time of her mother's deeth to terminate her biologica father’s parentd rights leaves her
without any meaningful contact with either biologica parent, and totally cut-off from her
biologicd father’s family. This creates a circumstance thet in effect isolatesthe child
from her naturd father and make difficult or virtualy impossible for the child to ded
with issuesraised regarding her natural father and hisfamily.

Inthecourt's interviewswith V, it wasclear that V wantsto remanin

the care and custody of her stepfather, M G, and wishesto continue to reside

B e T. page 33, lines 18-23. Se alsn T. pages 33 & 34, lines24-1.
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with himand her baby sster, N. Thecourt's concluson given both interviewswith
the child isthat she does not wart to be forced to have to live with Mr. M or
even to visit with him and she wished to insure that she would not be forced to do ether.
V's views should be afforded great deference."* This is paticulaly true inths
child's case since she isa wonderful child who has experienced agreat ded of tragedy in
her young life and she is working hard to put the pieces of her life back together and
make sense of it dl. It isunfortunate that Mr. M, her biologica father, chose
not to be one who would help her accomplishthis (i.e. to put the piecesof her life back
together after her mother passed away). V cannot be expected to fitdl the piecesof
her past life over the past 13 years together all at once but rather mus be given the
opportunity to do so & her pace and in accordance with her developing best interests. It
isclear to the court that it would bein V's best interest to maintainall of her family
ties, ie., her baby dder, N; her stepfather, M G ad his family; her
maternal grandparents and family; and her biologicd father, Mr. M and his
family.

After a completeand thorough evauation of dl the evidence, the court condudes
that M G has not mg his burden of proof that termination of NM's
parenta rights would be in the best interest of V (15). Together the
adultsin her life oweV a duty to hdp her through these difficult years. The court
further concludesthat it isin V's best interest to remainin the residentid care and
custody of her stepfather, Mr. G,and  that she continueto resde with him and her

sser, N, in hishome

" SeeNJ.SA. 9:2-4,
15 SeeMatter of Adoption of a Child by WP and MP,308 NJ. Super. 376(1998).



Mr. M's behavior during thetrid of th's maiter can only be described as
bizarre. Herefused to answer most questionsput to him by counsd for the plaintiff. He
refused to explain what medication he was taking and for whet. Likewise he refused to
date his diagnoss, prognods, and whether he continued to take his medication
Additiondly, he refused to make clear whether he was ignoring s psychiatrist's
directions concerning taking the medication. As a result of his steadfast refusal to
provide any meaningful testimony concerning i's menta condition, its possble impact
on V could not be evauated. Therefore, before any atempt at reunification
between V and Mr. M takes place and before V and/or Mr.
M and Mr. G undergo any recommended thergpy, Mr. M st
undergo a complete psychiatric/psychological evauationand the resultsshall be reported
to the court. The evauator shdl be court-gppointed and the evduation shdl be a Mr.
M's expense. Upon a satisfactory completion of such an evduation, Mr.
M shall successfully complete a parenting dass.  Upon successful completion
of a court-gpproved parenting class by Mr. M @ his expense, then both Mr.
M and Mr. G shall atend co-parenting sessonsamed at dlowing the two
of them to cometo gripswith that which isin the best interest of V.

Astothe co-parenting counsding, Ms M and V's maternd grandmother
should be induded in the sessons as determined by the menta hedth expert and this
counsding by the neutrd mental health expert will be extended when gppropriate as
determined by the expert to indude reunification issues between the child and Mr.

M.
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As to the issue of counsel fees and other fees associated with thetrid of this
matter, M. M is ordered to pay one-hdf of the guardian ad litem hill to Mr.
G upon Mr. G's presentationof proof of payment to Ms. M. Additiondly,

Mr. M isto pay the sum of $12, 500 to Ms Aasa portion of counsd fees

directly attributable to Mr. M's pattern of behavior, including refusing t0 QO
through with depositionsand requiring Same to be doneincourt as well as his continud
unfounded objectionsand meetingswith his “advisors™ all of which added immeasurably
tothetimeof trial.

The plaintifs attorney shal submit an order under the five-day rule in

accordancewth t he court's decison.



