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be with a parent whether it's mother or father that has an
interest in the child. 1It's not a gender issue.

Q So you're not going to answer the question.
Would it change your opinion about this alienation if Dr.
Smith had actually seen the children the first and second of
August?

A I believe he may have seen them. I'm not
sure.

Q So your testimony earlier that it's been five
weeks is wrong and all this alienation thing is just something
you're saying?

A To my understanding, he did not see the
children, but I may be wrong. He may have seen the children

for a little time in the first week in August. I'm not sure.

Q So the five week deal is out the window?
A No, not necessarily.
Q Did he tell you that he saw Mary Kate the

eleventh of this month?

A He may have written that down, but I can't
recall reading it.

Q Does it cause you some concern to learn that
Mr. Smith has done nothing to try to see his children in the
past three weeks?

A It causes me concern and I confronted him for
over an hour on that issue and I came up with the feeling and
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an opinion of what is happening.

Q What tells the best story about the character
of a person, what they tell you or what they do?

A A combination of both. So basically it would
be a policy of composition because it's a combination of both;
however, I don't believe what people just tell me. That's why
I went out and saw as many people as I can to formulate a
feeling about Dr. Smith.

Q Would it surprise you that since these
children have been born, especially in the past two or three
years, that Dr. Smith historically spends from seven o'clock
in the morning until about seven o'clock at night during the
work week either at his job or at the gym?

A I don't know that for a fact. I don't have
first-hand knowledge, but basically I know he works very hard
in his practice; however, hg's willing to change.

Q Even on the weekends when he had time that he
spend productively with his children, he chose to either go to
the gym or go do something else with someone else other than
his family?

A I don't know what you're talking about, but

what I do know --

Q But would that cause you concern?
A What would cause me concern in particular?
Q If he was not spending adequate time with his
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children prior to this divorce?
A It would cause me concern.

Q Would it cause you concern about his

truthfulness to you?

A I believe he was very truthful to me. He said
he worked very hard many hours in the beginning to make ends
meet especially because of the economy and other factors;
however, his children are a paramount interest then and he'll
put his children -- time with his children over anything else
in his life, that he wants to be a decision maker and he wants
to be a participant in the children's lives. Does he have
certain things that raise red flags? Surely; however, I
basically want to analyze his mental status and his ability to
be a parent and that's the important thing.

Q Did you perform a written analysis or
evaluation or testing?

A No, I haven't. 1I've just been on the case

very shortly.

Q Why didn't you do a psychological of Dr.
Smith?

A Why didn't I do it?

Q Yes.

A Number one, I didn't have the time. Number

two, I just was on the case for two weeks. Number three, I
did do a DSM 4 analysis and I looked at the clinical
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symptomatology of him and one does not have to give a written
test to make an analysis of people's personality. The initial
clinical interview can do that and I have twenty years doing
clinical interviews in a hospital. I understand his affect.
Does he have the characteristics of a personality disorder?

Is he reality enough to make a living, to understand his
situation in life? 1Is his affect appropriate? I spent a lot
of hours with him more than if I was living in this area and I
found that he has the appropriateness and that's part of my
analysis and diagnostic interpretation. If I spent twenty
hours, that's better than fifteen hours and if I spent forty
hours, that's better than thirty hours; however, after being
in this, I have a good understanding that he has a good

clinical balance in terms of where he is in life.

Q What if he's lying to you, Doctor?

A Who's lying to me?

Q What if Dr. Smith is lying to you?

A Good question. What if he's lying to me?

Q Yes.

A I wouldn't be happy.

Q And he could very well be doing that, couldn't

he? You've been lied to before?

A That is totally true. I've been dealing with
many attorneys for many years. The reality factor is -- yes,
he could have lied, but I spoke to his family and I spoke to
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Sophie and I spoke to everyone I could get my hands on that
would speak to me and intuitively called that subconscious
reasoning, I have a very good feeling that he's not a liar and
he's not a sociopath.

Q ~ Help me out here. If Ms. Smith says that she
wants her husband to see the children, you're fine with that;
right?

A Yes.

Q She has repeatedly said that she wants some
nurturing relationship between her children and their father.
That's being pretty up front and okay; right?

A That's wonderful and beautiful.

Q You realize that this woman has never been
away from her children, ever as far as looking after their
needs and making sure that their needs have been met, with the
exception of three days?

A A lot of things happen in three days. I did
my analysis and three days is three days and the reality
factory is that as a father of five and I'm from the old
school. I don't believe you leave an eleven-month-old for
three days unless it's an emergency.

Q So you think that she needs to say -- now
you're going back and saying that she needs to be with them
all the time?

A No, I didn't say that.
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Q That's what you just said?

A No, it's converse. You're saying that if she
leaves them for three days, what's my feeling? I have a
feeling about that because three days is not just leaving them
all the time. I don't want to get into this legalese. I want
to be very clear.

Q Well, I want to understand you because you
said that the problem --

A An eleven-month-old -- three days is --

Q -- the red flag was that she went off for
three days with her family and her other children and made
arrangements for Chuck to have a babysitter and to make
everything okay, you know, and that's a red flag to you. I'm
trying to understand. Now, you're saying that that's a
problem.

A Can I explain that?

Q I don't know if you can or not because it

doesn't make any sense.

A Well, I'll make very clear sense. If five
weeks maybe with some time -- that he didn't have a
relationship and she didn't foster it -- let me finish my
subject --

Q We already know that's not true. Two weeks

ago is the longest period.
A With all due respect -- you're not letting me
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finish. What I'm saying and what I got out of that is if she
is keeping a participant in keeping the children away from him
in terms of a good healthy relationship for five weeks and a
month and a half before left the children in his care for
three days, to me that's inconsistent and that brings up a red
flag. That's not blaming her for anything. The second red
flag is -- actually there's three. If that happens now, what
do we know what's going to happen afterwards in terms of -- I
don't want to use the word abandoning, but leaving the
children? What I get out of this whole thing which makes
sense to me is that she trusts him enough to leave the
children with him. That's the main factor.

MR. DAVISON: He be with you.
REDIRECT EXAMINATION
BY MR. OLES:

Q I have two or three questions. Dr. Weinstein,

you mentioned that you get paid for doing what you do?

A Yes.

Q Do you ever do it where you don't get paid?
A Yes.

Q How often?

A Now, or earlier in my career -- I would say

that I do it for indigent people and other people, I would
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say, about twenty percent of my time literally has been
helping people that are strung out, helping ex-junkies get
back their life, helping adolescent children, counseling
adolescent children, running for years support groups either
to help people, mothers and fathers deal with children and a
good portion of my pay, I haven't been paid. As I said, it
runs from zero to whatever.

Q Dr. Weinstein, you've been in practice and

appointed numerous times by the court itself?

A By a number of courts, yes.
Q Dr. Weinstein, are you a dad's advocate?
A I'm a parents rights advocate, but more than

that, I'm a children's advocate.
You do work for dads and moms, both?
A Yes, yes.
MR. OLES: Nothing further.
MR. DAVISON: No further questions.
THE COURT: May Dr. Weinstein be excused?
MR. OLES: Yes.
MR. DAVISON: I may recall him, Judge.
THE COURT: I was trying to get you out of here.
A I can't go --
THE COURT: Oh, you can't go until they go? Okay.
A And I want lunch.
THE COURT: Me, too. Mr. Davison indicates he may
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recall you, so I'm going to ask that you sit outside. I
believe, sir, you have exhausted your number of witnesses
for a temporary hearing.

MR. OLES: I have.

THE COURT: I guess, Mr. Davison, is there anything
you wish to dispute?

MR. DAVISON: Yes, Your Honor, I would like to get
into the record my understanding of what we agreed to
outside of this hearing today.

THE COURT: Do we need that?

MR. DAVISON: I would like to get it on the record.

MR. OLES: I would like to hear what it is.

MR. DAVISON: Judge, there's a set of tires that
needs to be placed on the car and we've agreed that Mr.
Smith is going to put those set of tires on the vehicle
that the children ride in and the approximate cost of
that is $598.00. The parties are going to refinance the
home. The current mortgage is now at forty-two hundred
dollars a month and it's going to bring it down to about
twenty-£five hundred dollars a month and they have a 401K
that they're going to draw the money out in order for
them to do that. 1It's going to drop the interest rate
tremendously. With the financial problems they're
having, that will take a lot of pressure off to the tune
of almost two thousand dollars per month. There's a
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computer Ms. Smith said she would like to get back. 1It's
a laptop computer that she wants back. He has been
depositing $5,949.41 every two weeks into the account and
that has been going on since this process has been going
on with the exception of a couple of months, but if he
can maintain that, then we can continue on without having
to come back into the courtroom on these issues.

MR. OLES: May I respond, Your Honor? With respect
to the tires on the vehicle, yes, we agreed to that. On
the refinance of the home, what was represented to us is
that that will be refinanced on an ARM which will be
under the rate of five percent with a seven year lock-in.
That's what the understanding is and that's what we've
agreed to. As far as the computer, we have not heard
about that before, but it's my understanding that the
computer is out for repair and hasn't come back yet. As
soon as it gets back, we'll be happy to return the
computer. We did not agree -- what we had suggested was
$8,640.00 on a monthly basis so that both parties can
have enough to live on. I don't see how --

MR. DAVISON: Well, Judge, that's what's been
happening all the way through. Mr. Smith has been
depositing. That's what their expenses are. I just
wanted for us to get it down. It was agreed to for that
amount for them to survive, to pay the tuition, to pay
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the mortgage bill, to pay the light bill, to pay for the
food, to pay everything that they pay each month, that's
what's been happening. He's been depositing the funds
and she pays them. We've got it right here in writing,
every expense there is. We agreed that we're going to
try to reduce the expenses. We know that that has to
happen, but, you know, it's going to have to be worked
with on both sides. That's why I was set back that he
would take on an additional thousand dollars a month and
another utility bill when he had a perfectly good place
to live.

MR. OLES: Again, Your Honor, even at $8,640.00,
that leaves my client a net total of $3,400.00 according
to our calculations about what comes out of the business.
One can make assumptions about whether this is going to
continue to decline as it's done for the last three years
or whether it's going to increase. But today, the
$8,640.00 and the $3,400.00 is where they are. I'm not
sure --

MR. DAVISON: Judge, we calculated approximately two
thousand dollars in savings per month with the refinance.
The two cars that they have, they've agreed to turn the
lease -- the leases are fixing to be up. That's another
$1,500.00 for one car and $780.00 for one car that's
going to be -- they're not going to have to have that
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expense.

THE COURT: When is that going to happen?

MR. DAVISON: I'm been trying to get this done for
weeks.

THE COURT: No, a lease has a defined term and if
you terminate early, there is usually some kind of
penalty.

MR. DAVISON: There is some residual, March and
April for those.

MR. OLES: They have to be advertised and either
they'll have to be paid off or they have to transfer.

MR. DAVISON: But they're up in March and April.

THE COURT: But that's way next year.

MR. DAVISON: That is a ways away.

MR. OLES: What my client is trying to do, Your
Honor, is he's got it advertised right now and he's
trying to get somebody to assume it in order to get out
from under that because it is a significant amount of
money, $1,500.00 on his alone.

THE COURT: How much is the tuition?

MR. DAVISON: $375.00.

THE COURT: $375.007?

MR. DAVISON: Yes sir.

THE COURT: Per month?

MR. OLES: Month, I think right now. It used to be
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eight hundred and something. Mom has done a tremendous
job in negotiating that down.

THE COURT: So they're wanting to pay between four
and forty-five hundred every two weeks and she's wanting
fifty-nine hundred every two weeks?

MR. DAVISON: She's not wanting that, Judge. That's
what their fixed bills are now.

THE COURT: That's what she wants.

MR. DAVISON: But that's not -- she;s paying the
mortgage bill. She's paying the tuition bill. That's
not her money. We can hand the bills off to him and let
him pay them, but she pays the bills. There's no real
money in her pocket.

THE COURT: The house payment is forty-five hundred?

MS. SMITH: $4,200.00.

THE COURT: $4,200.00.

MR. OLES: There's some property, Your Honor, and
they're talking about marketing the property and trying
to sell that, but that's going to be a ways off before it
gets done.

THE COURT: I don't have any financial affidavits.

I don't have any -- I've got no financial information
whatsoever.

MR. DAVISON: I have that, Judge.

THE COURT: If you're asking me to make a decision
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on that -- right now, the positions are somewhat apart.

MR. DAVISON: Well, I was under the impression that
that was agreed to.

MR. OLES: We discussed -- I don't think we
discussed where the two thousand dollars was going to go.
It was represented to me that two thousand dollars was
going to come from the refinancing and we agreed to that.
I don't think we went on to the next step which was to
say where that two thousand dollars was going to --

MR. DAVISON: It would come out --

[Discussion between attorneys about expenses.]

MR. OLES: I'll state on the record that Chuck has
committed to getting the refinancing done under the terms
that were presented to us and he has agreed as well and
I'm assuming that this is okay with your client, the cash
needed to retire that other line of credit, that that can
come directly out of the retirement. Everybody knows
there's going to be a ten percent penalty to pull that
out.

MR. DAVISON: Yes, sure.

MR. OLES: We'll represent on the record, that's
everybody's intention.

THE COURT: Back to the original question, has the
payment for August been made?

MR. DAVISON: Yes.
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THE COURT: Hopefully the refinance will be done
before the next payment is due. Well, having been
recently through a refi., it took a month longer than
they told me at the beginning.

MS. SMITH: All our paperwork has been submitted
though.

THE COURT: I know and we had to get an extension
and it still took about a month longer than they
originally told me because the mortgage companies were so
backed up with people refinancing.

MR. OLES: Again, Your Honor, I'm not prepared to
agree to that, but I feel confident that we can work --

MR. DAVISON: I'm not so confident, Judge. I would
like to have an agreement here today because I do not
want to come back. We've been doing this for months.

[More discussion between attorneys about expenses.]

THE COURT: Now, the reason I was here originally,
joint legal custody, primary physical custody in mom. I
think on a temporary basis, what I would recommend, is
alternating weekends for dad, Friday at six until Sunday
at six, and another day -- it occurred to me while
thinking about this, since he closes his office on Friday
afternoons, that that might be a convenient time for him
to have the kids on the other week, but if y'all want to
make it a different day, that's fine. Any time y'all can
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agree, you can swap the kids.

MR. DAVISON: That's fine, Judge.

THE COURT: He will have the right to take or attend
any extra curricula activities of the kids. If he wants
to take Chad to basketball or take Mary Kate to
gymnastics or there's some activity that he can take and
participate with them, he should have that right. Both
parties to have access to all school, medical, whatever
records involve the children. Make sure she shows up for
church Sunday if he gets the kids or if he wants to start
the weekends the next weekend to be sure, that's fine,
too, but it's been, I think, a couple of weeks since he's
had the kids.

MR. DAVISON: We're fine with him getting them
today.

THE COURT: Just make sure she gets to church. The
primary thing under discussion is church.

MR. DAVISON: You can take her to the party.

MR. SMITH: Her grandfather's birthday party is
Saturday.

MR. OLES: Your Honor, the alternating weeks, are
those overnight?

THE COURT: Yes, Friday to Sunday. He can have an
overnight the off weeks. When he closes his office on
Friday, he can get them Friday afternoon and bring them

112



10

11

12

13

14

15

16
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kind of restrictive, but this is a temporary solution.
This is not necessarily the final thing. The
psychologists do tell us that more frequent contact with
small children is better. That gives him time just about
every weekend.

MR. DAVISON: What time home, Judge, on Saturday
morning?

THE COURT: Nine or ten. Particularly when you're
dealing with an eleven-month-old, sometimes it's hard to
predict. I like Dr. Weinstein have raised five children
and I think I have a little qualification there. Who is
going to draw the order?

MR. DAVISON: 1I'll draw it.

THE COURT: Okay.

([Proceedings are concluded.]
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